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RESPONSE TO AMENDMENT 

1. Claims 1-3, 5, 6, 8, 21, 22 and 25-32 are pending in the application, claims 4, 7, 9-20, 23 
and 24 have been cancelled. 

REJECTIONS 

2. The text of those sections of Title 35, U.S. Code not included in this action can be 
found in a prior Office action. 

Claim Rejections - 35 USC § 102 

3. Claims 1, 5 and 25 are rejected under 35 U.S.C. 102(b) as being anticipated by Parker 
(U.S. Patent No. 5,323,652). 

Parker discloses a symbol-bearing receptacle for a fluid (propane tank and indicator, col. 
3, lines 9-10), said receptacle comprising: a container for said fluid (propane take, col. 3, lines 9- 
10); and a transparent symbol (col. 3, lines 22-23) disposed on said container {figure 1), the 
symbol is deemed to have a water reactivity that differs from water reactivity of the container, 
since they are made of different material, e.g. thermochromic material versus non- 
thermochromic material; wherein the difference in water reactivities renders said symbol visually 
distinct from said container when said container holds said fluid and when a temperature of said 
container is reduced to a condensation point (col. 3, lines 48-68). The container comprising an 
open fluid receptacle formed of a base disposed upon a substrate and a wall affixed to and 
extending upwardly from said base; and a transparent symbol disposed on said base and facing 
said substrate (figure 1 and col. 3, lines 5-10). 
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4. Claims 1-3,5 and 6 are rejected under 35 U.S. C. 102(e) as being anticipated by Arora 
(U.S. Patent No. 7,048,971). 

Arora discloses symbol-bearing (title) receptacle (LCD) for a fluid (liquid crystals, col. 
12, lines 51-57), said receptacle comprising a container for said fluid (col. 12, lines 51-57); and a 
transparent symbol (col. 2, lines 32-37) disposed on said container, said symbol having a water 
reactivity that differs from water reactivity of said container (col. 3, lines 13-42); wherein the 
difference in water reactivities renders said symbol visually distinct from said container when 
said container holds said fluid and when a temperature of said container is reduced to a 
condensation point (col. 4, lines 23-26). The symbol is hydrophilic and said container is 
hydrophobic or the symbol is hydrophobic and said container is hydrophilic (col. 3, lines 13-42). 
The symbol comprises a plastic silicone film (col. 5, line 10). 

Claim Rejections - 35 USC § 103 

5. Claims 8, 21, 22 and 25-32 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Arora (U.S. Patent No. 7,048,971) in view of Hornsby, Jr (U.S. Patent No. 4,032,687) and 
Parker (U.S. Patent No. 5,323,652). 

Arora is relied upon as described above. 

Arora fails to disclose that the symbol is embedded in a surface of the container, the 
container comprising an open fluid receptacle formed of a base disposed upon a substrate and a 
wall affixed to and extending upwardly from said base, container comprising a confined 
passageway, etc. 
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Hornsby and Parker disclose different types of containers with color changing appliques 
to indicate the temperature of the different containers. 

Therefore, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to use Arora's symbol of different types of containers, i.e. the symbol is embedded in a 
surface of the container, the container comprising an open fluid receptacle formed of a base 
disposed upon a substrate and a wall affixed to and extending upwardly from said base, container 
comprising a confined passageway, etc, that need easy visible references to the temperature of 
the container. 



ANSWERS TO APPLICANTS ARGUMENTS 

6. Applicant's arguments the response filed September 26, 2008 regarding the 35 

U.S.C. 102(b) rejection over Parker (U.S. Patent No. 5,323,652) of record have been carefully 
considered but are deemed unpersuasive. 

Applicant argues that Parker does not disclose "wherein the difference in water 
reactivities renders the symbol visually distinct from the container when the container holds the 
fluid and when a temperature of the container is reduced to a condensation point." Specifically 
Park fails to teach (or even suggest) claim element (b), a transparent symbol having a water 
reactivity that differs from water reactivity of a container that is disposed upon. Parker entirely 
fails to disclose (or even suggest) a symbol having a different water reactivity from that of a 
container. 

It is noted that Parker does not explicitly. However, as stated in the office action, the 
symbol is deemed to have a water reactivity that differs from water reactivity of the container, 
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since they are made of different material, e.g. thermochromic material versus non- 
thermochromic material; wherein the difference in water reactivities renders said symbol visually 
distinct from said container when said container holds said fluid and when a temperature of said 
container is reduced to a condensation point {col. 3, lines 48-68). 

Furthermore, the limitation "wherein the difference in water reactivities renders the 
symbol visually distinct from the container when the container holds the fluid and when a 
temperature of the container is reduced to a condensation point" is a functional limitation. As 
defined in the MPEP, "[a] functional limitation is an attempt to define something by what it 
does, rather than by what it is (e.g., as evidenced by its specific structure or specific ingredients). 
There is nothing inherently wrong with defining some part of an invention in functional terms. 
Functional language does not, in and of itself, render a claim improper. In re Swinehart, 439 F.2d 
210, 169 USPQ 226 (CCPA 1971)" - MPEP § 2173.05(g). However, the examiner notes that 
"where the Patent Office has reason to believe that a functional limitation asserted to be critical 
for establishing novelty in the claimed subject matter may, in fact, be an inherent characteristic 
of the prior art, it possesses the authority to require the applicant to prove that the subject matter 
shown to be in the prior art does not possess the characteristics relied on" (emphasis added) - 
MPEP § 2183. 

In the instant case, the claimed limitation(s) "wherein the difference in water reactivities 
renders the symbol visually distinct from the container when the container holds the fluid and 
when a temperature of the container is reduced to a condensation point" is a functional limitation 
and is deemed to be an inherent characteristic of the prior art since the prior art is substantially 
identical in composition and/or structure. The examiner's sound basis for this assertion is , the 
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symbol is deemed to have a water reactivity that differs from water reactivity of the container, 
since they are made of different material, e.g. thermochromic material versus non- 
thermochromic material; wherein the difference in water reactivities renders said symbol visually 
distinct from said container when said container holds said fluid and when a temperature of said 
container is reduced to a condensation point {col. 3, lines 48-68). 

Applicant further argues that different materials do not necessarily have different water 
reactivities, and has thus improperly taken Official Notice without submitting any evidence in 
support thereof. Applicant further states that it is well-known that "thermochromic" relates to 
color changeability with heat and not to reaction with water. Thermochromicity and water 
reactivity are not interchangeable. 

The examiner notes that "where the Patent Office has reason to believe that a functional 
limitation asserted to be critical for establishing novelty in the claimed subject matter may, in 
fact, be an inherent characteristic of the prior art, it possesses the authority to require the 
applicant to prove that the subject matter shown to be in the prior art does not possess the 
characteristics relied on" (emphasis added) - MPEP § 2183. Attorney argument is not evidence 
unless it is an admission, in which case, an examiner may use the admission in making a 
rejection. See MPEP §2129 and § 2144.03 for a discussion of admissions as prior art. The 
arguments of counsel cannot take the place of evidence in the record. See MPEP § 716.01(c) for 
examples of attorney statements which are not evidence and which must be supported by an 
appropriate affidavit or declaration. Furthermore, Application has not provided any evidence to 
show that the symbol and container don't have different water reactivities. 
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Applicant argues that like claim 1 claim 25 relies upon the difference in container/symbol 
water reactivities to render the symbol visually distinct from the container. 

Applicant's arguments regarding the Parker and the different water reactivities have been 
addressed above. 

Applicant further argues that Parker does not teach an open fluid receptacle, as clearly 
featured in claims 25. 

Parker discloses that the container is a propane tank. While Parker does disclose that the 
volume of level of propane can be measured without opening the container (col. 1, lines 13-15). 
The tank does have to be opened to release the propane for use and thus is an open fluid 
receptacle in use. 

7. Applicant's arguments the response filed September 26, 2008 regarding the 35 
U.S.C. 102(e) rejection over Arora (U.S. Patent No. 7,048,971) of record have been carefully 
considered but are deemed unpersuasive. 

Applicant argues that Arora fails to teach (or suggest) that a difference in water 
reactivities between the symbol and the container renders the symbol visually distinct, and when 
the container holds a fluid. Applicant further states Arora never discusses a specific relationship 
between water reactivates of the symbol and the LCD. 

Arora discloses that "stimuli also includes a change in temperature inducing condensation 
of water vapor from air on the hydrophilic coating (col. 4, lines 23-26). Therefore, Arora clearly 
discloses that the difference in water reactivities between the symbol and the container renders 
the symbol visually distinct. Furthermore, Arora clearly discloses the container holds a fluid, 
e.g. liquid crystals (col. 12, lines 51-57). 
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8. Applicant's arguments the response filed September 26, 2008 regarding the 35 
U.S.C. 103(a) rejection over Arora (U.S. Patent No. 7,048,971) in view of Hornsby, Jr (U.S. 
Patent No. 4,032,687) and Parker (U.S. Patent No. 5,323,652) of record have been carefully 
considered but are deemed unpersuasive. 

Applicant argues that the mere citation to Hornsby and Parker - without indicating what 
portions of these reference are allegedly relevant to the present claims - claims fails to resolve 
the clear deficiencies in the base references. 

Applicant's arguments regarding the deficiencies of the base references have been 
addressed above. Furthermore, are used to show Hornsby and Parker disclose different types of 
containers with color changing appliques to indicate the temperature of the different containers. 

Applicant further argues that the references fail to disclose different features in claims 
25-32. Claim 25, "open container", claim 3 1 "confined passageway ..." and claim 32, 
"configured for holding coolant." 

As seen in the rejection above, since Hornsby and Parker disclose different types of 
containers with color changing appliques to indicate the temperature of the different containers. 
It would have been obvious to one of ordinary skill in the art at the time of the invention to use 
Arora's symbol of different types of containers, i.e. the symbol is embedded in a surface of the 
container, the container comprising an open fluid receptacle formed of a base disposed upon a 
substrate and a wall affixed to and extending upwardly from said base, container comprising a 
confined passageway, etc, that need easy visible references to the temperature of the container. 
"It is prima facie obvious to combine two compositions each of which is taught by the prior art to 
be useful for the same purpose, in order to form a third composition to be used for the very same 
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purpose.... [T]he idea of combining them flows logically from their having been individually 
taught in the prior art." MPEP 2144.06 I. Furthermore, it is an obvious matter of design choice 
to change the type of container. MPEP 2144.04 (I) and (IV). 



Conclusion 

9. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alicia Chevalier whose telephone number is (571) 272-1490. 
The examiner can normally be reached on Monday through Friday from 8:00 am to 4:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rena Dye, can be reached on (571) 272-3186. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/Alicia Chevalier/ 

Primary Examiner, Art Unit 1794 

1/22/2009 



